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- THE SECRETARY

Dear Senator H. Frank Murkowski:

Thank you for your letter dated January 14, 1998, on behalf of your constituents,
Georgianna Zimmerle, Borough Manager, Ketchikan, Alaska, John Spalding, President,
Alaska Airmen's Association, Inc., Anchorage, Alaska, and Phil Boyer, President, Aircraft
Owners and Pilots Association, Frederick, Maryland, concering the placement and
construction of facilities for the provision of personal wireless services and radio and
television broadcast services in their communities. Your constituents' letters refer to issues
being considered in three proceedings that are pending before the Commission. In MM
Docket No. 97-182, the Commission has sought comments on a Petition for Further Notice of
Proposed Rule Making filed by the National Association for Broadcasters and the Association
for Maximum Service Television. In this proceeding, the petitioners ask the Commission to
adopt a rule limiting the exercise of State and local zoning authority with respect to broadcast
transmission facilities in order to facilitate the rapid build-out of digital television facilities, as
required by the Commission's rules to fulfill Congress' mandate. In WT Docket No. 97-192, /
the Commission has sought comment on proposed procedures for reviewing requests Tor relief
from State and local regulations that are alleged to impermissibly regulate the siting of
personal wireless service facilities based on the environmental effects of radio frequency
emissions, and related matters. Finally, in DA 96-2140 and FCC 97-264, the Commission
twice sought comments on a Petition for Declaratory Ruling filed by the Cellular
Telecommunications Industry Association seeking relief from certain State and local moratoria
that have been imposed on the siting of commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you.that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, your constituents' letters, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.
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Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving

personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

/‘/ < ’i/,‘,
Dawvid IZ. Furth

Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Dear Mr. Chairman:
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Please find enclosed comments from concerned Alaskans on the FCC

rulemaking on cellular telephone towers and the transition to digital

television. I believe they raise a number of important points and ask you to

give them your every consideration in the decision making process.

Thank you for your time and attention. Please do not hesitate to contact

me should you have any questions or comments on this matter.

Sincerely,

Pt W Py e

Frank H. Murkowski
United States Senator
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December 22, 1997

Honorable Frank Murkowski
U.S. Senate

322 Hart Building

Washmgton D.C. 20510-0202
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Dear Senator Murkowski:

We are writing you about the Federal Communications Commission and
its attempts to preempt local zoning of cellular, radio-and TV towers by

making the FCC the "Federal Zoning Commission” for all cellular telephone
and_broadeast tawers, Rnth Cnnareec, and tha caurte hava lang receg
nized that zoning is a peculiarly local function. Please immediately
contact the FCC and tell it to stop these efforts which violate the intent

of Congress, the Constitution and principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local
zoning authority over cellular towers. It told the FCC to stop all rule-
makings wnere tne UL was attempting t0 pecome a Federal’ ‘Zoning
Commission for such towers. Despite this instruction from Congress, the

FCC is now attempting to preempt local zoning authority in three different
rule makings.

Cellular Towers - Radiation: Congress expressly preserved local zoning
authority over cellular towers in the 189A Telarammiiniratinne Anrt with
the sole exception that municipalities cannot regulate the radiation from
cellular antennas if it is within Tmits set by the FCC. The FCC is
attempting to have the "exception swallow the rule™ by using the limited
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authority Congress gave it over cellular tower radiation to review and
reverse any cellular zoning decision in the U.S. which it finds is "tainted”
permissible. In fact, the FCC is saying that it can "second guess” what
the true reasons for a municipality's decision are, need not be bound by
the stated reasons given by a municipality and doesn’'t even need to wait
until a local planning decision is final before the FCC acts.

Some of our citizens, are, goncerned _about_the radiation fram rallilar
towers. We cannot prevent them from mentioning their concerns in a
public hearing. In its rule making the FCC is saying that if any citizen
raises this issue that this is sufficient basis for a cellular zoning decision
to immediately be taken over by the FCC and potentially reversed, even
if the municipality expressly says it is not considering such statements
and the decision is completely valid on other grounds, such as the impact

~f el e e
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Cellular Towers - Moratoria: Relatedly the FCC is proposing a rule
banning the moratoria that some municipalities impose on cellular towers
while they revise their zoning ordinances to accommodate the increase in
the numbers of these towers. Again, this violates the Constitution and
the directive from Congress preventing the FCC from becomina a Federal
Zoning Commission.

Radio/TV Towers: The FCC's proposed rule on radio and TV towers is as
bad: It sets an artificial limit of 21 to 45 days for municipalities to act on
any local permit (environmental, building permit, zoning or other). Any
permit request is automatically deemed granted if the municipality doesn’t

ot e blala Al wf i an -
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violates local law. And the FCC's proposed rule would prevent munici-
palities from considering the impacts such towers have on property
values, the environment or aesthetics. Even safety requirements could be
overridden by the FCC! And all appeals of zoning and permit denials
would go to the FCC, not to the local courts.

This proposal is astounding when broadcast towers are some of the tallest
structures known to man -- over 2,000 feet tall, taller than the Empire
State Building. The FCC claims these changes are needed to allow TV
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stations to switch to High Definition Television quickly. But 7he Wal/
Street Journal and trade magazines state there is no way the FCC and
Ui vauGasiers wili meet e ciifent séhealie anyway, so there'is no need
to violate the rights of municipalities and their residents just to meet an
artificial deadline.

These actions represent a power grab by the FCC to become the Federal
Zoning Commission for celiular towers and broadcast towers. They
violate. the..intent. of . Conaress. .the .Canstitgior~and nrincinlge of
Federalism. This is particularly true given that the FCC is a single purpose
agency, with no zoning expertise, that never saw a tower it didn't like.

Please do three things to stop the FCC: First, write new FCC Chairman
William Kennard and FCC Commissioners Susan Hess, Harold Furchtgott-
Roth, Michael Powell and Gloria Tristani telling them to stop this intrusion
O usal cuniny adliurily in cases w '97-197, Vivi Docket 9/-182 and
DA 96-2140; second, join in the "Dear Colleague Letter" currently being
prepared to go to the FCC from many members of Congress; and third,
oppose any effort by Congress to grant the FCC the power to act as a
"Federal Zoning Commission" and preempt local zoning authority.

The following people at, national muynicinal oraanizations are familiar, with
the FCC's proposed rules and municipalities’ objections to them: Barrie
Tabin at the National League of Cities, 202/626-3194; Eileen Huggard at
the National Association of Telecommunications Officers and Advisors,
703/506-3275; Robert Fogel at the National Association of Counties,
202/393-6226; Kevin McCarty at the U.S. Conference of Mayors,
202/293-7330; and Cheryl Maynard at the American Planning Associa-
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GO, &Vea/U/4-Uu 1. VYE UIYE YUu W cdli e i you nave any questions.

Very truly yours,

A Bermerinte

Gé_or"g’;ianna Zimmerle
Borough Manager



~

Honorable Frank Murkowski

e N -

December 22, 1997 Page 4

CcC:

Senator John McCain
Senator Kay Bailey Hutchison
Senator vianne Feinstein
Representative W. J. Tauzin
Representative John Dingell
Representative James Moran
Representative Joe Barton
Ms. Eileen Huggard

Mr. Kevin M(‘.(‘.arty

Senator Conrad Burns

Senator Slade Gorton
Representative Tom Bliley
Representative Edward J. Markey
Representative Bob Goodiatte
Representative Bart Stupak

Ms. Barrie Tabin

Mr. Robert Fogel

AMe CCharvl NMavmnaed
whe fheny oYz
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Washington, DC 200554
Attention: Docket No. FCC 97-182
Dear Mr. Secretary,
The Alaska Airmen's Association, Inc. (AAAI) which represents the General Aviation
Soaununis ta-Adacks sisongh sopposen tha BNC Natize.o € Propesed Rule Making NPRML.......
which proposes to preempt State and Local Zoning and Land Use laws on the sitting, placement
and construction of broadcast transmission facilities. We join with the Aircraft Owners and
Pilots Association {AOPA) in their opposition and direct your attention to their very complete
and well researched, and well reasoned comments, on this matter. (Copy enclosed)
We further strongly object to any Federal Agency attempting to preempt and overturn regulations
and laws which are clearly the sole prerogative of State and Local governments. The potential
I0r encroacﬂ.rncnl (9793 dubpdk—c muuuu a-uyvx o> Aa Q Swiivud sk vf g“;;. folotubiiorpelidor t}"‘ jadis) ?ti?:
community, both the flying public and the people who operate there own aircraft. Local zoning
regulations have worked well for many years to keep in check potential airspace encroachments
around important community airports and to provide for the fullest local hearings on such
matters.
This FCC NPRM is clearly not in the public interest nor in the interest of safe aviation
operations. We ask that our comments be made part of the Public Record.
Sincerely
/ﬁm Spalding 2
President
R Senator Ted Stevens
Senator Frank Murkowski
Congressman Don Young #
AQPA President Phil Boyer 0%4 !

SERVING GENERAL AVIATION IN ALASKA SINCE 1981 #
P.O. Box 241185 Anchorage, Alaska 99524-1185 TeU/Fax 907-272-1251 e-mail airmens@alaska.net
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42} Aviation Way * Fredadek, MD 21701-4798
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www,Qopa.org

September 29, 1997

Office of the Secretary

Federal Communications Commission
1919 M Street. NW
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Washington, DC 200554
Attention: Docket No. FCC 97-182

To whom it may concemn;

The Aircraft Owners and Pilots Association (AOPA) representing over 340, 000 aircraft

numore onA mlnoe m.hn-“ml.. in Anmmand ¢ tlon Rladlae alMaao . AT vae
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(NPRM); Preemphon of State and Local Zoning and Land Use Restrictions on the Siting,
Placement, and Construction of Broadcast Transmission Facilities. The general aviation
community is the largest population of airspace and airport users in the United States and
have a significant interest in the safety and efﬁciency of the National Airspace

System(NAS). _AQEA}ng]V opposes this NPRM on the grounds that pr gqn_nggg_o_f
state and local zoning laws, ordinances and regulations wil] result in new hazar acrial
operations, aircraft, and passengers in the Unites States, ’
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Because of an arbitrary and aggressive implementation schedule, the proponents of Digital
Television (DTV) consider state and local zoning as obstacles to their artificially imposed
time constraints. For this reason, the industry petitioned the Federal Communications

Commission (FCC) for the above referenced NPRM that would essentially circumvent
well established state and local zoning protection.

ﬂymg pubhc and 1t would be an overe.lmpln" catxon to state that current state and local
zoning unreasonably delay broadcast facilitics construction. (1I, Background, .4 , page 2-
3). Federally mandated “time limits” cannot be enforced nor expected to be complied with
in & standardized mannes all across the country. The principle as desc;ibed in the NPRM
proposes to remove from local consideration regulations based on the environmental or
health effects of radio frequencies emissions, interference with other telecommunication
signals, and would also remove from local consideratior regulations concerning tower
g and sgintgphovited Ot taciiity ‘compliey T pptasie Tofimssion or
FAA reguiations. As provided for in the NPRM, the proposed changes are related to the
health and safety of the flying public (1, Background, .4, page 2-3)

VIS T NION Q1 10 TR BN I S G Rl W1 Al 2 D 18 il Lt L A Y o S R L]
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This proposed rule creates a fundamental conflict of interest within the federal ,
government. The government has established obstruction refated standards to ensure
public safety on one hand and bypass that same system and its enforceability links with
ctata and Inral pauammente nn the ather in an attemnt to facilitate the imnlementation of

DTV.

The NPRM states that the Commission had the authority to preempt where state or local
law stands as an obstacle (III, Discussion, .6, page 3) to the accomplishment and
execution of the full objectives of Congress. This creates a conflict of interest when

compared to the mandated authority and role that Congress has instituted with the Federal
Aviation Administration (FAA) in terms of aviation safety.

The 1996 Telecommunications Act and associated 47 U.S.C. 151 do not justify, mandate
or even insinuate that state and local zoning is to be ignored. “To make available, so far
as possible...” should not include or be attempted at the expense of aviation safety. Again,
47 U.S.C. 151 “It shall be the policy of the United States to encourage the provision of
new technologies and services to the public” certainly does not intend to achieve it at the
expense of statc and local zoning, especially when it relates to airport and aviation safety.
(I, Discussion, .7, page 4). The fact that historically the FCC has sou

' > 1 Lt lll'f IYTo2R 1]+ ¥Y n.:. iy FG (S-S VIS IV ] L) ? A Wit BEltollevbsld .
becoming unnecessarily involved in local zoning disputes rcgaramg tower p1acemcnt 18

illustrative of not only common sense, but also mirrors previous congressional policy (11,
Discussion, .8, page 4). '

Airports are endangered by constant encroachment of the approach and departure slopes
by towers or other vertical obstructions which are impediments to airport safety
clearances. Obstructions can be caused by terrain, buildings, towers, and trees or any
shestihat prnstates what oan be dafined 2o myvigehlo sirgnane Penatpytionctn |,
navigable airspace may cause unsafe conditions at an airport and may have to be removed,
lowered or reconstructed. In many cases, this cannot be accomplished without local and

state intervention and guidance, hence the impact of the FCC NPRM.

Since 1928, zoning has been the answer to the problem of airport protection from
obstructicns. In 1930, the Department of Commerce recommended: “Municipalities and
other political subdivisions authorize to do so, excrcise the police power in promulgation
of property coordinated Zomng ordinances appiying equitanty 10 tne pudiic airpons and

intermediate landing fields, and to commercial airports of the public atility class, as well as
other land uses.”

3
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This same concern was vividly made public agatn in 1938 by the Civil Aeronautic
Authority (CAA) when it mentioned: “..and, solutions to these problems that have been
suggectad thava ic pone ac patisfotory, inmangrespedts ssAIMALL zaning.., EQllowing
federal leadership in this domain, many states since then have adopted legislation
authorizing cities and counties to adopt regulations and ordinances limiting the height of
structures around airports, By 1941, 3] states had this type of legislation enacted. Many
more do today. While things have changed since 1930, they have changed for the better,
not for the worse. The federal government position on airport and land use compatibility
zoning has been very consistent in the last 60 years.

10GRY, 49 U.3,C. SCCULIL 447 10 Suaws, I poiiiucii pait, wmi Tis Gowisiary ul .
Transportation shall require a person to give adequate public notice...of the construction
or eiteration, establishment or extension, or the proposed construction, alteration,
establishment or expansion, of any structure...when the notice will promote: safety in air

commerce, and the efficient use and preservation of the navigable airspace and of airport
capacity at public-use airports.”

The FAA utilizes Federal Aviation chulation AR) Part 77, CFR 14, “Objects Affecting
Navigable Airspace” in an effort to establish standards for determining obstruction to air
navigation. In addition to Part 77, the FAA has published documentation of which the
purpose is to supplement Part 77. Examples are: Advisory Circular 70/7460-2Y
“Proposed Construction or Alteration of Objects that May Affect the Navigable Airspace”

and Advisory Circular 150/5190-4A, “A Model Zoning Ordinance to Limit Height of

Objects Around Airports.” These documents are designed to promulgate safety standards.

Hacvpver, the Dadare] Acigtinn 8~ of 1088 oc amandad dasgant nrovids prasifie
authority for the FAA to regulate or control how land may be used involving structures or
obstructions that may penetrate the navigable airspace. The Federal Aviation Regulations
Part 77 only requires “...all persons to give adequate public notice...of construction or

alteration... where notice will promote safety in air commerce.” The FAA has no power
to enforce obstruction standards.

The Advisory Circulars published by the FAA are evicence that the T AA is unable to
provids entorcement 107 SItUALIONS that gnse anc have maae erorts 07 e 10ca:

zovermnments to be informed adou: the responsibilites they have to establish zoning
ordinances.

x
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By examining the statutés relative to the FAA, we can confirm that there is no specific
authorization for federal regulations which would limit structure heights, prohibit
construction or even require structures to be obstruction marked and lighted. Congress
chose to withhold such authority. Since it would involve federal zoning regulations and
due process actions, mc!udmg the taking of property and the paying of compensation, the

eas . "‘L O S5 D I -.A an &1L
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by state and local authorities. Statcs and local governments have the responsibility of
enacting and enforcing airport-compatible land use.

Given the relative ineffectiveness of the current FAR Part 77 and the advisory nature of
the other documentation, it is essential that state and local authorities maintain their ability
to adequately regulate tall structures. The FCC NPRM discourages the state and local
governments from filling in the federal voids to protect their airports and citizens, We
belicve that the safety and welfare of persons above and on the gfound in the vicinity ot
airports should be a matter of coordinated federal, state, and Jocal concern. The Federal

government established the standards and recommendations, the state and local
governments enforce them.

AOPA believes that another federal agency (FCC) should not attempt to do what the
federal aviation agency cannot in terms of obstruction related aviation matters. The FCC
NDRM hag carinne awiatinn sancpanancas and therefore canpot ienore thoss entities
(federal, state, and local) that not only have the expertise, but also the legal right to define
obstructions that impact on navigable airspace, especially around their airports.

To protect the public by preventing properly located and constructed airports from
becoming worthless through construction or growth of hazards or obstructions in and
around such airports, state and local governments all point to zoning to limit the location
and hcxght of structures. A state, county, city, axrpon authonty, corporation or individual
can’ spena lafﬁe $ums ot money tor vety essenuu puuu\. anu puvau: puLpuse oL
constructing and maintaining an adequate airport, only to have the airport rendered
worthless and dangerous almost overnight by the erection of obstructions despite adequate

and safe state and local zoning laws and regulations, and violating a myriad of these in the
process.

Throughout the nation, local zoning and ordinances arc the only means to enforce and
limir the height of obstructions to airsoace and aerial navigation near airports. AQPA is
and has worked with state legislatures to improve exisiing laws and to estabiish new ones
to limit the construction of tal] structures tha: would be dangerous to aviation
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We also encourage local governments to adopt ordinances and land-use codes that protect
navigable airspace, especially in the proximity of airports. This has successfully been
achieved in some states where, beyond providing specific guidelines for airport land use
compatibility and implementation of airport land use regulations, the state requires permits
for any penetration to the FAR Part 77 surfaces. The end result is that local political
subdivisions are required to adopt zoning to require a variancé 10r any penefranon o tae
Part 77 and to require appropriate lighting/marking as 2 condition of such variances.

Examples like these represent the best, the safest and most efficient coordinated usage of
federal standards, state law, and local ordinances.

While the arrangement between the two federal agencies can be considered a “gentleman’s
agrecment,” they both have to face the validity of the airport zoning statutes, which
inenmntate tha hacie leral nrinninles which sustain the validity of the zoninz. These are
now firmly established in the legal jurisprudence of the majority of the states in this nation.

It would be inaccurate to believe that because FAA’s Part 77 Regulations and associated
processes such as notices of proposed constructions and aeronautical studies are not
affected nor mentioned in the NPRM, that the NPRM’s impact is non-existent in terms of
safety of aerial navigation. This NPRM fails to consider that state and local zoning
address and safeguard aerial navigation in cases where FAR Part 77 fails to require FAA

s .
nouncaliuln.

The cases where Part 77 Does Not require FAA notification include:

(1) construction or alteration of LESS than 200 feet, (2) proposed construction of a tower
less than 200 feet yet in the vicinity of airports privately owned/operated, (3) objects that
are shielded by another object (This may lead to & gradual crawl towards an airport. Each

tower is built just a little closer and soon there are 20 of them.), and (4) an addition in
height of 20 feet or less to an existing antenna structure.

Furthermore, state and local laws and ordinances are the only protection the flying public
has when the towers or obstructions in question are not even considered to be an
obstruction under FAR Part 77. The cases where FAR Part 77 Does Not Consider to be

an Obstacle are: (1) a height of 499 feet or less and (2) a height of 499 feet when right
beside a private use airport.
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Lastly, FAR Part 77 Dogs Not Consider the following in Determining if an Obstacle is a
Hazard to Air Navigation: (1) when a VFR flyway is used many times for a week or two
per year, yet not consistently on a daily basis, (2) the future form of navigating via direct
(Erse Klisht.Gangant) s pet.addressed. in.the sensideration (Off-ainways flving s peing
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utilized more now than ever and will be the primary way to navigate within the next 10-15
years), (3) FAR Part 137 Operations, (4) VFR Military Training Routes (MTR) (this is
significant to GA because these MTRs ace wider than depicted, and when navigating in tho
vicinity of an MTR, less attention is paid to the obstructions on the ground, it is also more
significant now than ever due to the shortage of airspace the military has to utilize training
procedures.), (5) any operation conducted under a waiver or exemption to the FAR's
(plpclme patrol power line patrol) {6) high Density Training Areas, (7) raising the -

stmritsmam mb nm mime amt samiad Lot nwlrr dhnt ana anwennalh and O\ entninm a
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Minimum Obstructxon Clearance Altitude (MOCA) to height of the Minimum E:n route
Altitude (MEA) is OK if there aren’t any plans to lower the MEA to MOCA height.

As it can been seen in these three instances, the elimination of certain state and local
powers to analyze, regulate, and enforce aviation obstructions and zoning issues not only
when covered by FAR Part 77, but also when not covered by these same regulations, will

result in a loss of accountabtlfty for public s safety and cnpple state and local government’s
ability 10 zone themselves. ~ =

State and local governments definc hazards contrary to public interest by finding that an
airport hazard endangers the lives and property of users of the airport and of occupants of
land in its vicinity, and also may in effect reduce the size of the area available for landing,
taking off, and mancuvering of aircraft, thus tending to destroy or impair the utility of the
airport and the public and private investment therein. This understanding is the prevailing

iden f 7oning:  to nratect and nreserve the health, safety 204, welface of the communities
in question.

If the FCC NPRM is implemented, many airport sponsors across the country will find
themsetves dealing with a fait accompli. This will prompt FAA's requirements in
obstruction standads to be applied in order to mitigate the impact of the obstruction

* forced upon them at their own cost. These same standards, lacking enforceability to
protect tne alrspace are dcpcndmg on state and local laws to be cﬂ’c"uv- finds
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for the safetv of the fiying public. The safety of the flving punhc was aiready addressed
initially.
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If serious constructive consideration is to be given to the petitioners request and intention
with regardsto DTV, it is imperative that these same entities find alternative and
cooperative ways to work with both state and local government and agencies instead of -
forcing upon them another level of federal use of Commerce Power. This is a very serious
matter when it is associated with FCC’s tendency to overturn FAA determinations of
hazards based on appeals and information submitted by construction proponents.

Aannl.-n#n:' -mn‘n-—-..b-& an B VPET P
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= STV fvs vosmsneicial any DUSINESS purposes cannot
and should not be accomplished at the expense of the safety of the flying public.

The protection of airport approaches from dangerous obstructions is a pressing legal
problem. Furthermore, AOPA believes that actual implementation of the requested
regulatory changes will undoubtedly and literally create hundreds if not thousands of legal

conflicts all across the country. This will not result in faster implementation of DTV
in the United States

e} L meome

We thank you for the opportunity to provide these comments.
Sincerely, '

Tun Duyst
President



